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When You Need a Federal Wetlands
Permit: Plan for the Indiana Bat

and Bog Turtle

Not all developers may be
aware of it, but in January
of this year it became a lit-

tle more involved to
obtain the U.S. Army
Corps of  Engineers’

nationwide #39 wetlands
permit. As environmental
consultants were then
notified, the permit will
no longer be issued until
developers perform an
Indiana bat survey that
satisfies the requirements Indiana Bat -

of the Federal Fish and Source: www.dlia.org

Wildlife Service.

Here’s how the process works: Under
permit #39, allowing up to or above
1/10 of an acre of wetlands to be
altered under certain conditions, the
developer submits a Wetlands Delin-
eation Report, which includes the
project design and wet- . \
lands surveyed on a site s
map. A Corps of Engi- &&=
neers  representative
then visits the site to
confirm the delineation.
After making any neces-
sary changes, the devel- i .|
oper receives a letter of Bog Turtle -
confirmation
whether the project meets with the
Corps’ jurisdictional approval. If it
does, the developer must then com-
plete an Indiana bat survey.

Performed by an environmental con-
sultant or wildlife specialist, the sur-
vey can cost anywhere from $2,000 to
$6,000, depending on the protocols
that must be followed, such as trap-
ping bats with nets or acoustically
identifying species. (Software is avail-
able to compare their voices to those
of the eight other species of bats in
New York State.) It’s not the price of
the survey that is the issue, however,
but the timing.

The only time a bat survey (and most
wildlife surveys) can be performed is
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during a few short weeks
in the spring. So if you're
told you must do one in
January, you’ll just have to
wait for the snow to melt,
putting your project on a
potentially very expen-
sive hold.

What's more, the Corps of
Engineers may inform you
that information for the
site suggests it may also
harbor the bog turtle,
requiring you to do a
Phase | bog turtle habitat survey as a
first step. If this survey, which can
cost between $2,000 and $5,000
depending on the size of the site, con-
firms that there may be a habitat, you
will then have to move to Phase I, hir-
ing an expert, usually a biologist, who
is regarded by the Federal Fish and

wm Wildlife Service as
being experienced in
sighting and identify-
ing the bog turtle.
Nor is this necessarily
the end. Surveys for
® bald eagle habitats
are also sometimes
required, depending
on site conditions.

None of these requirements for sur-
veys are new. But with the growing
demand for housing construction, the
Fish and Wildlife Service and the
Corps of Engineers have become
increasingly concerned with the fate
of endangered species. Now that com-
pleting endangered species habitat
surveys has become necessary to
obtain the Corps of Engineers’ nation-
wide wetlands permit, there is only
one safe course of action. Be aware
from the beginning of possible survey
requirements, and try to plan the tim-
ing of your projects accordingly.

Anthony Russo, President
Environmental Compliance Services, Inc.
(ecsi@frontiernet.net)



The Importance of the EIS in Land Use Litigation

The desire of every developer, large or
small, is to obtain approvals immedi-
ately and to be in the ground yester-
day. The reality, however, is that the
approval process in the State of New
York can be complex and time-con-
suming. Obtaining any type of
approval can be extended for up to
several years depending on the type of
environmental review of the project
required under SEQRA (the New York
State Environmental Quality Review
Act), referring to Article 8 of the Envi-
ronmental Conservation Law and its
implementing regulations. Litigation
over the proposal leads to an even
more protracted process.

One basis upon which to challenge an
approval is that the environmental
review of the project was insufficient
because no EIS (environmental impact
statement) was prepared. A lead
agency (i.e. the agency selected to be
in charge of the SEQRA review) may
decide that a proposed project does
not impose a potential adverse impact
on the environment and eliminate the
need for an EIS. Even when this hap-
pens, however, it may be more judi-
cious to prepare one, especially if the
potential for litigation exists. Avoiding
the EIS may be legitimate, but doing so
can involve considerable risk. In the
event of successful litigation challeng-
ing the environmental review, such
review may be set aside, sending the
developer back to the beginning, or an
approval may be annulled.

The test for a legal challenge to the
environmental review of a project is
whether the lead agency took a hard
look at the potential adverse environ-
mental impacts of the action. In the
author’s experience, courts are more
likely to uphold an agency’s environ-
mental review and any subsequent
approval of a project where an EIS was
prepared than where one was not. A
conclusion that a hard look has been
taken is almost inescapable when the
impacts have been studied in a volumi-
nous and “weighty” EIS.

In addition, in such litigation, com-
monly referred to as an “Article 78"
special proceeding, the only evidence
the Court can consider is that which
was before the lead agency. The infor-
mation in the EIS becomes the legal

Wetlands area.

record which cannot be supplemented
in a subsequent court proceeding. For
this reason, developers are well
advised to include in an EIS any infor-
mation about the project they would
want to have a reviewing court consid-
er. Depending on the potential issues,
the expertise of an array of profession-
als, from traffic and sewage engineers
to biologists, geologists and hydrolo-
gists to demographers, may be
required to make the strongest record
possible that a “hard look” at all the
potential environmental impacts was
taken and that approval of the pro-
posed development was correct.

In the land development arena, the
lead agency is usually the local plan-
ning board, but approvals from other
agencies are often required. For exam-
ple, the provision of sewer and water
services requires the approval from the
County Health Department. If there
are wetlands on the property,
approvals from NYSDEC (New York
State Department of Environmental
Conservation) and/or the federal Army
Corps of Engineers may be required. If
access to the project is proposed on a
state highway, approval from NYSDOT
(New York State Department of Trans-
portation) may be required. Develop-
ment of property within the New York
City Watershed may trigger the juris-
diction of the New York City Depart-
ment of Environmental Protection.
Where any of the approving agencies is
hostile to the proposal, the preparation
of a complete and comprehensive EIS

addressing the potential impacts and
merits of an application can be
extremely important in any lawsuit
challenging a denial of the developer’s
application.

For all of these reasons, even if the
lead agency finds that no EIS is
required, the astute developer should
assess all sectors interested in the
project to determine the level of com-
munity interest, the potential source of
opposition, and the likelihood of litiga-
tion. Potential sources of legal chal-
lenges to the SEQRA review include
residents in the community, competi-
tors, citizen watchdog groups, or
adjoining municipalities that may be
affected by the project but would not
reap any tax benefits. Such challenges
may also be asserted by other agen-
cies or boards that might feel an EIS
should have been required.

There is no question that preparing an
EIS is both time-consuming and expen-
sive. It may take 18 months or longer
to conclude the EIS process, but in the
long run this can be more economical
in time and cost than the 18 to 36
month delay that can result from a pro-
tracted litigation. Further, while an EIS
is a significant expenditure, litigation
can be equally or more costly.

Geraldine N. Tortorella, Esq., Partner
Hocherman Tortorella & Wekstein, LLP
White Plains, New York
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Making Your Way Through the SEQRA Process:
A Step-by-Step Guide for Developers

Although the SEQRA (State Envi-
ronmental Quality Review Act) reg-
ulations found in 6NYCRR 617 can
be confusing, they can be broken
down into a series of logical steps
which developers can follow
through the SEQRA process. This is
the first in a series of three arti-
cles intended to help developers
understand the basics of the
process. Further assistance can be
obtained from professionals who
work with the regulations on a
regular basis, including your engi-
neers, environmental specialists
and attorneys.

ceed with your project, but if
any issues a positive decla-
ration, requiring an EIS,
there must be a coordinated
review. An agency may also
use the Conditioned Nega-
tive Declaration (CND)
process, requiring a full EAF
and coordinated review (see
Step 5). The agency or agen-
cies must then:

- | 5. Make a determination
of significance—within
20 days.

Earth-moving equipment breaks ground for new development.

a. In the case of a negative declaration regarding either
a Type | or unlisted action, the agency maintains a file on
the declaration that is accessible by the public. For a
Type | action, the agency must also publish a negative
declaration (see 617.12).

1. First determine if any action in your proposed
project is subject to review under SEQRA. If it is,
you must now:

2. Classify the action. If it’s Type Il, there’s no need for
further review. (See 6NYCRR617.5 for a list or your lead
agency’s locally adopted Type Il list.) If the action is Type
| (see section 617.4), you may need to prepare a draft
EIS (Environmental Impact Statement). If the action is
Unlisted (with thresholds less than Type | and not on the
Type 1l list), it requires a determination of significance
and possibly a draft EIS. The next requirement is to:

b. For an Unlisted action, the agency can use a CND pro-
cedure requiring the preparation of a full EAF, the com-
pletion of a coordinated review, the elimination or reduc-
tion of potentially adverse impacts to an insignificant
level, and a 30-day minimum period for public com-
ment. If you request an EIS, or comments received lead
the agency to ask for one, you can proceed to the scop-
ing process.
3. Complete EAF forms.
a. If the action is Type I, you must prepare a full EAF
(Environmental Assessment Form (see 617.20 Appendix
20). The applicant completes Part 1 of the form, and the
lead agency Part 2 and, if required, Part 3. Or, the
requirement may be waived if you complete a draft EIS.

c. Any positive declaration, requiring the preparation of
an EIS, must be published (as in 617.12) and state
whether scoping will be conducted.

Next month’s issue
will discuss the next

b. If the action is Unlisted, you must complete at least a
short EAF (see 617.20 Appendix C). Again, the applicant
completes Part 1 and the lead agency Parts 2 and 3. Or,
an agency may require either a full EAF or only a draft
EIS submitted with your application. The agency or
agencies must now:

Coordinate review.

a. This is required for all Type | actions, with the lead
agency responsible for circulating Part | of the full EAF
and any other information provided by the applicant to
all involved agencies. If two or more agencies are
involved, all must agree which one is to be lead agency
within 30 calendar days.

b. For Unlisted actions, coordinated review is optional.
You must identify involved agencies in the short or full
EAF. There is also an option for uncoordinated review, in

step in the SEQRA
process, the scop-
ing process which
identifies all issues
to be addressed in a
draft EIS. Though
not legally required,
scoping is highly
recommended for
all draft EISs. (See
Q&A  with John
Folchetti on p. 4 and
The Importance of
the EIS for Develop-
ers by Geraldine
Tortorella on p. 2 of
this issue for more
& information on the
process.)

Surveying is an intrinsic part of the
SEQRA process.

Paul Pelusio,
Project Manager
(paul.pelusio@jrfa.com)

which each agency independently conducts an environ-
mental review to determine the significance of the
action. If all issue a negative declaration, you can pro-
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Q&A
with
John
|\ Folchetti

The SEQRA process has been around
since the 1970s and, while it has
become a fact of life, developers
should not take their understanding of
it for granted.

Q: What is the most important thing
developers need to understand about
SEQRA?

A Besides the fact that they must
comply with it, that the lead agency
has the final say. The local municipali-

ty or other regulatory body that
declares itself lead agency is the one
that decides what the developer must
evaluate in order to ensure proper mit-
igation of any possible environmental
impacts of a project.

Q: When is the lead agency’s say most
critical?

A: Generally, during the scoping
process. Although the agency has the
legal authority to write the scope, typ-
ically they ask the developer to do it,
then modify the scope based on local
conditions. The scoping process is
interactive with the applicant, but the
agency makes the final decision
whether to accept the proposed scope,
which has a direct impact on costs.

Q: What should be the developer’s
greatest concern with the entire
process?

A: Budgeting for it. Developers should
budget at the very start for the period
up to the scoping session. At that
point, they must budget again, based
on what comes out of the scoping ses-
sion. Budgets should always be con-
servative. Although the SEQRA process
can take less than a year, we have seen
projects that have taken well over five
years to reach final approval.

Please give us your suggestions for
future Q & A topics and future
articles, by emailing them to
john.folchetti@jrfa.com.

S ___ Shoreline area.

E FUNDING CALENDAR

Grant Name Funding Agency Eligible Deadline Goals

2005 Heritage Areas Environmental Protection Fund Municipalities June 30, 2005 The Project Must Fall Within a NYS Designated

System Grant Program Heritage Area - To Preserve, Restore or
Rehabilitate Lands, Waters or Structures.

2005 Parks Grant New York State Office of Parks, Recreation Municipalities June 30, 2005 - Acquisition/Development of Parks

Program and Historic Preservation:

N —

- Restore Lands, Water or Structures for Parks

2005 Brownfield
Opportunity Areas
Program

New York State Department of State

Municipalities and
Not-for-Profit

June 30, 2005

- Pre-Nomination Study
- Nomination
- Site Assessments/Implementation Strategy

w N

2005 Local Waterfront
Revitalization Program

Environmental Protection Fund

Municipalities Located
Within a State Coastal
Area or Along a Major
Inland Waterway

June 30, 2005

- Planning and/or Redevelop Urban
Waterfronts

- Provide New or Upgraded Access Points to
the Hudson River

- Preparing or Implementing a Water
Body/Watershed Management Plan

- Completing or Implementing a Local
Waterfront Revitalization Program

- Creating a Blueway Trail

v A W N

2005 Hudson River

Estuary Program Conservation

New York Department of Environmental

Municipalities and
Not-For-Profit

June 30, 2005

Interpretive Centers & Education Projects
Open Space Planning and Acquisition
Watershed Planning and Implementation
River Access for Boating, Fishing &
Swimming

S~ wnN —

2005 Strategic Planning
Technical Assistance
Grant Program

for Small Cities

New York State Governor’s Office

Municipalities July 11, 2005

Strategic Planning

For more information on programs mentioned in our newsletter, please refer to our website, www.jrfa.com
To subscribe to the newsletter, call 914.232.2500 or register online at www.jrfa.com



